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Initiative and Referendum Measures 
to be acted upon November 3, 1936. 


California 


Proposition No. 2 provides for the repeal of the Personal 
Income Tax (Chapter 329, Laws 1935) and for the amend- 
ment of the State Constitution to require individual income 
tax measures to become operative only after initiative pro- 
ceedings or after submission to and approval by the electors. 

The Chain Store Tax law (Chapter 849, Laws 1935) will 
be submitted to referendum by Proposition No. 22. 

The Retail Sales Tax law (Chapter 1020, Laws of 1933) 
will not be submitted to the electors because of an order 
issued by the California Supreme Court in Clark v. Jordan. 
(See page 255 of this issue.) 


Idaho 


The Idaho Retail Sales Tax law (Chapter 12, First Special 
Session, 1935) is to be submitted to the voters. (It has been 
enforced pending the referendum.) 


Oregon 


Two Initiative Petitions will be submitted providing for 
constitutional amendments relating to property tax levies. 


Copyright 1936, by The Corporation Trust Company 
Printed in U. S. A. 





The Corporation Journal 
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and grown for forty-four years, and 
its use so steadily spread that today it 
is looked on by a large part of the pro- 
fession as a necessity, you may know 
that that service is meeting an eco- 
nomic and professional need — and 
meeting it efficiently. Such is the 
service of The Corporation Trust Com- 
pany to lawyers in the incorporation, 
qualification and statutory representa- 
tion of business corporations. 
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Mergers and Consolidations 


EDWARD RoESKEN 


One of the apparent effects of 
the 1936 amendments to the Fed- 
eral Revenue Act has been to ac- 
celerate the trend toward the 
withdrawal of subsidiary compa- 
nies from states in which they 
have been licensed to do business 
and the substitution of the parent 
company in their stead. This 
movement toward the transaction 
of business by parent companies, 
previously carried on through sub- 
sidiaries, was begun in 1934 when 
corporations, other than railroad 
corporations, were denied the priv- 
ilege of filing consolidated Fed- 
eral income tax returns.* 


The fate of the subsidiary com- 
panies has been varied. In some 
instances, they have been relegated 
to inactivity in the hope that con- 
ditions favorable to their re- 
employment may again arise. In 
others, their dissolution has been 
decided upon and carried out. 
Subsidiaries, created in states 
which permit their absorption by 
the parent company through mer- 
ger, have been taken over by that 
method. In other less frequent 
instances, where a consolidation 
of the parent company with sub- 
sidiaries was possible and desir- 
able, this has led to the creation 
of a new consolidated corporation 
to conduct the business. There 
have doubtless been instances 


where a combination of these 
methods has been followed in con- 
nection with a single group of 
units—the dissolution of some, the 
dormancy of others, and the ab- 
sorption of the remainder through 
merger or consolidation. Indeed, 
circumstances have often dictated 
this course, for a merger or con- 
solidation involving every unit in 
an affiliated group has been fre- 
quently found impossible under 
the statutes of the states which 
created the corporations. 


For instance, there are states 
which have no statutory provisions 
relative to mergers or consolida- 
tions. There are others which 
permit both mergers and consoli- 
dations, but which limit participa- 
tion in them to their domestic 
corporations. States more liberal 
have provisions for the merger 
or consolidation of domestic and 
foreign corporations, but require 
that the surviving or the newly- 
created corporation be a domestic 
corporation. The states with the 
most liberal provisions are those 
which permit their own corpora- 
tions not only to be merged into 
or consolidated with each other, 
but also allow their corporations 
to be absorbed in either a merger 
or a consolidation effected under 
the laws of another state. 


1See “Consolidated Income Tax Returns,” by G. F. LePage, The Corpora- 


tion Journal, November, 1934, page 245. 
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Domestic Corporations 
California. 

Where number of directors was increased from five to nine, but 
no additional directors elected to board, action of majority of orig- 
inal five held valid where collaterally attacked. A corporation’s 
articles of incorporation provided for a board of five directors. 
Shortly after incorporation, the stockholders held a special meeting 
at which a resolution was adopted changing the number of directors 
from five to nine, and a certificate to that effect was later filed in 
the office of the secretary of state. However, no actual increase 
was ever made in the personnel of the board, five members continu- 
ing to act. This action involves the legality of a resolution adopted 
at a meeting of the board at which three of the five directors were 
present, the resolution authorizing the execution of certain notes 
and a trust deed. The California Supreme Court holds the action 
of the directors “not void, but at the most voidable at the behest of 
the corporation or its stockholders. Neither the corporation, its 
stockholders, nor any party to the trust deed, sought to avoid the 
force or effect of the transaction. In such a case the deed of trust 
must stand as the validly authorized act of the corporation.” 
Robertson et al. v. Hartman et al., 57 P. (2d) 1310. Shelton, Gray & 
MacWilliams of San Francisco and Miller & Ellis and W. A. 
Alderson of Los Angeles, for appellants. Sterling S. Carr of 
San Francisco, for respondents. 

Officers receiving request of stockholders to call meeting ordered 
by court to comply. The petitioners, as stockholders, presented a 
request in writing to their corporation’s secretary and to its presi- 
dent that a meeting of the stockholders be called. Both refused 
the request and petitioners seek in this action to compel them to 
act, although both resigned subsequent to the receipt of the request 
and others were appointed to the offices held by them. The District 
Court of Appeals, First Appellate District, said: “A proceeding in 
mandamus is to some extent a proceeding in equity, and the authori- 
ties have uniformly held that a court of equity will always find the means 
of enforcing its decrees against a delinquent defendant.” “It will 
therefore be ordered that when the peremptory writ issues, it will 
designate the respondents named herein as commissioners for the 
purpose of calling a meeting of the shareholders within not less than 
ten or more than sixty days after the writ becomes final, and to 
give notice of such meeting as president and secretary, respectively, 
as shareholders of said corporation and as commissioners of this 


court for the time and in the manner prescribed ee, Dedrick 


et al. v. California Whaling Company et al., District Court of Appeals, 
First Appellate District, August 27, 1936. CCH Court Decisions 
Reporting Service Requisition No. 163660; 60 P. (2d) 551. 

Issuance of “beneficial certificates” held not to amount to creation __ 
of bonded indebtedness so as to require stockholders’ action. The 
California Supreme Court holds that beneficial certificates issued 
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to contractors, subcontractors and materialmen, entitling them to 
an undivided interest in a corporation’s $600,000. note and trust deed 
upon their performing services or furnishing material agreed upon, 
were not to be regarded as “bonded indebtedness” under the Cali. 
fornia constitutional and statutory provisions calling for the consent 
of two-thirds of the value of the stock upon an increase in the cor- 
poration’s “bonded indebtedness.” Hammond Lumber Co. v. Adams 
et al., 59 P. (2d) 1030. Horton & Horton, Joseph K. Horton and 
Holbrook, Taylor, Tarr & Horton of Los Angeles, for appellant. 
Louis Ferrari of San Francisco, and Edmund Nelson, Freston & 
Files, Ralph E. Lewis, O’Melveny, Tuller & Myers and Louis W. 
Myers, of Los Angeles, for respondents. 


Delaware. 


Delaware subsidiary of Ohio corporation held not to be responsible 
for acts of parent company where acting as independent dealer. 
A Delaware company having sold, as an independent dealer, a tire 
to plaintiff, alleged to be the cause of an accident for which this 
damage suit was brought, is sued on the theory that it is the alter ego 
of its Ohio parent company which manufactured the tire. The 
parent company owned all of the defendant’s stock and both had 
practically the same directors, but they had different employees and 
the books of each were kept separate. There being no evidence of 
fraud or necessity for the protection of the legal rights of third 
parties by reason of the relations of the two corporations, the 
United States Circuit Court of Appeals, Fifth Circuit, holds the 
related companies must be considered as separate entities and that 
defendant may not be held liable for the actions of its parent com- 
pany in the manufacture of the goods sold by defendant as an inde- 
pendent dealer. McLean v. Goodyear Tire and Rubber Co., Inc., Com- 
merce Clearing House Court Decisions Reporting Service Requisi- 
tion No. 162880; 85 F. (2d) 150. (Appeal to United States Su- 
preme Court filed October 6, 1936. Docket No. 449.) 

President of corporation ordinarily has no implied authority to 
bind it by a contract of guaranty in which it has no interest. Defend- 
ant company was sued upon a letter of guaranty signed in its name 
by its president, reading as follows: “We will appreciate it if any 
fuel oil required by this company (the Delaware and Chesapeake 
Steamship Company) be supplied, and all bills rendered by you will 
be met promptly in accordance with your regular terms.” The 
Superior Court of Sussex County, in sustaining defendant’s demurrer 
on the ground that it did not appear that the president had authority 
to bind it by the alleged contract of guaranty, said: “Depending 
somewhat on the nature and character of the corporate business, 
or on whether by continued and repeated conduct, the principles of 
the law of estoppel apply, there may, perhaps, be occasional cases 
requiring the application of a different rule, but in most cases it is, 
therefore, clear that the president of the ordinary business corpora- 
tion has no implied or presumed authority to bind it by a mere 
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contract of guaranty, in which it has no apparent interest. (Citing 
cases.) This latter principle is applicable to this case as no facts 
are alleged that can possibly bring it within any exceptions to the 
general rule.” Atlantic Refining Co. v. Ingalls & Co. Inc., 185 A. 885. 
ames M. Tunnell of Georgetown, for plaintiff. Caleb S. Layton of 
ilmington, for defendant. 


Georgia. 


Individual stockholder may not recover for depreciation in value 
of stock, where suit is brought against corporation, stockholders and 
others alleged to have conspired to depreciate value of stock. A 
stockholder of a corporation in this action at law sued the company 
and certain stockholders and other persons, alleging a conspiracy 
whereby her stock, for which she had paid $5,000, had depreciated 
to $750., at which amount she had disposed of it. She seeks, as an 
individual stockholder and not on behalf of the corporation, to 
recover from them the amount of $4,250, representing the deprecia- 
tion in the value of the stock. The Court of Appeals of Georgia, 
Division 1, affirms a judgment for defendants on the ground that 
the primary injury was to the corporation and that a stockholder 
cannot sue the officers or directors of a corporation or others at law 
for damages for fraud, embezzlement, misfeasance, or gross negli- 
gence, whereby the property of the corporation is wasted, the stock- 
holders are deprived of dividends, or their shares are depreciated 
or rendered worthless. The court distinguishes between the type 
of suit before it and that where a stockholder may, under certain 
circumstances, maintain a suit in equity, in his own behalf and in 
behalf of all other stockholders, to redress or recover damages for 
wrongs done to the corporation by directors, officers or others. 
Kimbrough v. Gainesville Mather Co. et al., 187 S. E. 169. Dorough, 
Hope & Fox and Ed Quillian of Gainesville, for plaintiff in error. 
Wheeler & Kenyon of Gainesville, for defendants in error. 

Right to trade-names. The Supreme Court of Georgia holds that 
while a Georgia corporation, by virtue of its charter, acquired the 
right to use its charter name, nevertheless, although it was not 
required to register that name as a trade-name, the right acquired 
was not exclusive, as against others who might adopt a somewhat 
similar name. The court, in deciding between conflicting claims to 
trade-names, outlined the following as the conditions under which 
a right to the protection of the name might be acquired: “If used 
collectively as a corporate name under which a particular business 
is carried on, and the corporation by its efforts and expenditures has 
developed the reputation and good will of such business, so that such 
name ee come to mean, in the minds of the general public, that 

icular business, such name thereby acquires a ‘secondary mean- 

ing’ as indicating such business, and the corporation is entitled to 
protection in the use of the name by a court of equity.” In this — 
_ case, the evidence failed to show the carrying on of business by the _ 
Georgia corporation so as to give the charter name a secondary ~ 
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meaning representing the business itself, and therefore the exclusive 
use of its name in Georgia was denied. National Brands Stores, Inc. 
v. Muse & Associates et al., 187 S. E. 84. Arnold, Gambrell & Arnold 
of Atlanta, for plaintiff in error. Harold Hirsch & Marion Smith, 
Arthur L. Harris and Ernest P. Rogers of Atlanta, Boykin & Boykin 
of Carrollton, and Casper Wiseman of Savannah, for defendants in 
error. 


Illinois. 


Enforcement of stock subscription agreement. A decedent, whose 
estate is the appellee, had entered with others into a subscription 
agreement to purchase stock in appellant corporation, which sues 
upon a note given by the decedent representing the balance due after 
the making of a cash payment. One of the defenses was that the 
subscription called for an issue of stock to the amount of $150,000, 
when the corporation, as subsequently organized, was not author- 
ized to issue stock in excess of $50,000. This the Appellate Court 
of Illinois dismissed as being a “minor” rather than a “material” 
change in the plan contemplated by the subscription agreement, as 
no other variation was presented, and the corporation which had 
been formed appeared in a position to accomplish the purposes of 
the subscribers. A further defense was that the note was taken 
in payment of the stock contrary to a statute prohibiting the 
acceptance of a note in payment for stock. The court pointed out 
that the statute did not forbid the substitution of a note for a sub- 
scription contract as evidence of indebtedness and that “insofar as 
the subsequent acts of the corporation show anything with respect 
to the agreement, they show that it was not the intention to issue 
the stock in return for the notes.” A judgment denying the recov- 
ery was reversed. Jn re Gillham’s Estate, 3 N. E. (2d) 524. McMillen, 
McMillen & Garman of Decatur, for appellant. J. F. Eeck of 
Edwardsville, for appellee. 
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Kansas. 


A company which was incorporated to continue the business oper- 
ated by a partnership, held by course of conduct to have adopted 
nership contract provisions for salary paid partners. Plaintiff 
rought this action against appellant corporation to recover salary 
alleged to be due him from the corporation in accordance with the 
provisions of a partnership agreement in effect up to the time of the 
incorporation of appellant, when the business carried on by the 
partnership was continued in much the same way by the company. 
The partners merely became officers of the corporation and con- 
tinued salary withdrawals at the partnership rates, there being no 
formal action by the corporation as to salaries. Appellant com- 
pany contended the contract of the partners as related to salaries 
was not binding upon it. The court held, however, that “by course 
of conduct the corporation adopted the contract of employment, and 


“Seen ot ewe eae aronrm 
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cannot now be heard to say that Stowell is relegated to an action 
as on quantum meruit.” Stowell v. Garden City News Corporation, 
57 P. (2a) 12. Robert S. Field of Syracuse and Henry O. Trinkle 
of Garden City, for appellant. C. E. Vance, Clifford ‘R. Hope and 
A. M. Fleming of Garden City, for appellee. 


Massachusetts. 


Authority of parent company to guarantee obligations of sub- 
sidiary is upheld. A Massachusetts hardware and supply company 
organized a subsidiary to hold real estate occupied by it and endorsed 
a note upon which the subsidiary borrowed a portion of the funds 
required to purchase the real estate. The parent company also gave 
the lender a written guaranty of the payment of the note and the 
performance of the conditions of the mortgage given by the sub- 
sidiary. In this proceeding the estate of the mortgagee had been 
allowed a claim of sums due under the mortgage under the guarantee 
mentioned, the referee ruling that the guarantee was not ultra vires. 
The United States District Court, District of Massachusetts, affirms 
this ruling, stating that while the powers of an ordinary business 
corporation do not include the power to guarantee the obligations 
of another corporation, there is an exception to the rule where it 
can be shown that such a power is fairly incidental or auxilia 
to the main business of the corporation and is necessary or expedi- 
ent in the protection, care, and management of its property. “In 
Massachusetts, as elsewhere, however, a business corporation has 
the power,” said the court, “to guarantee the obligations of a sub- 
sidiary, because such a guarantee may be necessary in order to 
protect the interest of the corporation in the subsidiary.” In re 
Duncan & Goodell Co., 15 F. Supp. 550. Bradley B. Gilman of Wor- 
cester, for trustee. George H. Mirick of Worcester, for estate of 
Theodore T. Ellis, creditor. 


Michigan. 

A corporation, whose charter has been forfeited, may sue on claims 
arising prior to forfeiture, when winding up its affairs. Plaintiff, a 
corporation in default in the payment of its corporation privilege 
fees, and proceeding on the theory that it was winding up its affairs, 
brought this action to recover from defendants rent owing by them 
which had accrued prior to plaintiff’s forfeiture of its charter. 
Defendants contended that plaintiff, a real estate company, was, in 
bringing this suit, carrying on business in its usual way, rather than 
winding up its affairs, and that it had no right to sue upon claims 
which had arisen at a time when it was not complying with the 
law. The court, finding that plaintiff, a company organized for the 
purpose of owning and leasing real estate, had lost, through fore- 
closure, the only piece of real estate it had ever owned and that, as 
the reason for its corporate existence had ceased, there remained 
nothing further for it to do other than the collection of three rental 
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claims, one of which was involved in this case, held plaintiff, in 
bringing this suit, was not continuing in business, but was in the 
process of winding up its affairs, and that “to deny a corporation 
the right to bring suit would in many instances prevent the collec- 
tion of its assets and thereby do an injustice to its creditors. This 
in our opinion was not the intention of the Legislature.” Division 
Avenue Realty Company v. McGough et al., 264 N. W. 328. McAllister 
& McAllister of Grand Rapids, for appellants. Rodgers & Dunn 
of Grand Rapids, for appellee. 


Ontario. 


Purchaser of stock certificate, lost while endorsed in blank, held 
entitled to compel registration in his name where defendants 
acquired certificate under circumstances putting them on inquiry. 
Plaintiff had purchased certain shares in a corporation and received 
a certificate, endorsed in blank, which he later lost while the certifi- 
cate was in that form. He notified the company whose shares he 
held and also informed the broker who had effected the purchase for 
him of the loss, and in addition advertised it in a newspaper. The 
certificate eventually came into the possession of the defendant 
brokers, against whose claims plaintiff seeks to have a certificate 
issued to himself. The Ontario Court of Appeal, finding that the cer- 
tificate, as presented in evidence, contained the words “same name” 
in the assignment form in lieu of a transferee’s name, concluded, 
in the absence of evidence to the contrary, that these words had 
been present on the certificate when received by defendants, 
and that this in itself was sufficient to put them on inquiry, 
inasmuch as an application to the transfer agent would have dis- 
closed the facts. Plaintiff’s claim as rightful owner was, therefore, 
upheld. Whitehead v. Bridger, Hevenor & Co. et al. (1936) 3 D. L. R. 
408. A. E. Knox, for Bridger; W. B. McHenry, for Trusts & Guar. 
Co.; I. Levinter, for respondent. 


Pennsylvania. 


Abandonment of corporate franchise of non-profit corporation cre- 
ated by special act will not be presumed where members maintained 
their affiliation during period of corporate inactivity. A private non- 
profit corporation, incorporated by a special act of the legislature 
in 1872, was active until 1906 when a schism developed and a portion 
of the members withdrew. The remaining members maintained their 
membership, although corporate activity was suspended until 1933, 
when these members met, elected officers and new members and 
acquired a clubhouse. Subsequently, the attorney general instituted 
this proceeding in quo warranto to have the corporate charter for- 
feited on the ground that it had been abandoned by nonuser. The 
Supreme Court of Pennsylvania, in affirming a judgment for the 
defendant, pointed out that “the law is loath to declare a forfeiture 
of a valuable corporate franchise,” and that to warrant such action 
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the abuse must be clear and the necessity for such a harsh remedy 
must be apparent. It held that in view of a finding by the trial 
judge that the loyal members had always maintained their affiliation, 
an intention on their part to abandon their corporate franchise could 
not be presumed. Commonwealth ex rel. Schnader, Atty. General v, 
Neptune Club of the City of Philadelphia, 184 A. 542. T. I. Guerin, 
Sp. Deputy Atty. Gen., and Wm. A. Schnader, Atty. Gen., for appel- 
lant. M. K. Stevens and A. J. Nydick of Philadelphia, for appellee. 


Foreign Corporations 


Florida. 


Shipments by foreign corporation to its agent within state, fol- 
lowed by sale of goods there, held doing business. An unqualified 
foreign corporation making shipments to its agent in Florida, who 
later sells the goods shipped to Florida customers, is doing business 
in that state, since the goods come to rest and lose their interstate 
character upon receipt in Florida by the agent, who disposes of them 
in intrastate commerce to the customers of the foreign corporation. 
A judgment for the defendant was affirmed, with leave being granted 
to plaintiff to apply for permission to prosecute the action after com- 
pliance with the statutes providing for qualification. Reliance Fer- 
tilizer Co. v. Davis,* 169 So. 579. Thomas B. Adams of Jacksonville 
and R. C. Horne of Madison, for plaintiff in error. Davis & Davis 
of Madison, for defendant in error. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Florida volume, page 152. 


Idaho. 


Investment in mortgages held to be doing business. Respondent, 
an unlicensed foreign insurance company, doing no insurance busi- 
ness in Idaho, but which invested considerable sums in mortgages 
on Idaho real estate by acting through a foreign corporation licensed 
in that state, was regarded by the Idaho Supreme Court as an invest- 
ment company and was held, under the circumstances, to be doing 
business so as to be required to qualify. John Hancock Mutual Life 
Insurance Company, respondent, v. Z. L. Girard et al., defendants, 
Bertha C. Bressler, appellant,* Idaho Supreme Court, July 22, 1936. 
A. H. Oversmith of Moscow, Idaho, for appellant. Tannahill, Dur- 
ham & Hyatt, of Lewiston, Idaho, for respondent. Commerce Clear- 
ing House Court Decisions Reporting Service Requisition No. 163429. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Idaho volume, page 511. 


New Jersey. 


Attachment of property of foreign corporation in a District Court __ 
action. In Manuet Logging Company v. Hanson, decided by the New 
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Jersey Supreme Court, July 28, 1936, it was ruled that in a District 
Court action a writ of attachment might be issued against the prop- 
erty of a foreign corporation upon the affidavit of the plaintiff that 
the corporation was not to his knowledge a resident of the state, 
together with a statement of the amount due the plaintiff. Com- 
merce Clearing House Court Decisions Reporting Service Requisi- 
tion No. 163301. 

Where a plaintiff foreign corporation was not authorized to do 
business in the state at the time of commencing its suit, but subse- 
quently became authorized, the suit may be maintained. This 
was the ruling of the District*Court of New Jersey, Bergen County, 
Second District, in Peter Doelger Brewing Corporation v. Spindel et al., 
186 A. 429. Pesin & Pesin of Jersey City, for plaintiff. Morris M. 
Spindel of Garfield, for defendants. 


New York. 


Delaware corporation’s stock owned by attachment debtor may 
be subjected to attachment in New York. The New York Court of 
Appeals, in a memorandum decision, June 2, 1936, ruled that in an 
action brought in aid of execution to compel delivery of stock cer- 
tificates alleged to have been subject to a levy of attachment, it was 
not a defense, sufficient in law, to allege that stock of a Delaware 
corporation, certificates of which were asserted to belong to the at- 
tachment debtor, could not, under the law of the state of incorpora- 
tion, be attached by seizure of the certificates within the state of 
New York. Cotnareanu et al. v. National City Bank of New York et al., 
271 N. Y. 115, 3 N. E. (2d) 451. John W. Davis, Russel S. Coutant, 
Edwin F., Blair, Frederick G. Watson, Jr., and Robert W. Dew, for 
appellant John F. Woods. Carl A. Mead, S. S. Jennings, Jr., William 
H. Reeves, and Frank A. F. Sevérance, for appellants National City 
Bank of New York et al. Samuel Seabury, Francis L. Kohlman 
and George Trosk, for respondents. 


Taxation 


California. 


Initiative measure for repeal of retail sales tax (Chapter 1020, 
Laws 1933) ordered not submitted at November 3, 1936 election be- 
cause of misleading title. In Clark v. Jordan, decided by the Cali- 
fornia Supreme Court, August 27, 1936, the court had before it an 
initative petition intended for submission to the electors on Novem- 
ber 3, 1936, which proposed to amend certain provisions of the Con- 
stitution so as to repeal all sales taxes passed by the state or any 
“subordinate jurisdiction” since January 1, 1933, to prohibit any 
new sales tax, to remove the present restrictions on taxes on real 
and personal property, to exempt from taxation improvements in- 
cluded within any homestead up to an assessed valuation of $1,000, 
to progressively reduce tangible personal property taxes and taxes 
on improvements upon land so as to abolish both at the end of five 
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ears and to substitute land value taxation for the taxes to be abol- 
ished. Confronted by statute with the necessity of preparing a “short 
title,” limited to twenty words, for submission purposes, the framers 
of the “short title” had omitted mention of the land value taxation 
to be substituted for the taxes to be abolished. The court therefore 
held the “short title” clearly misleading and not in compliance with 
the statutory requirements for “showing the nature of the petition 
and the subject to which it relates,” and issued a peremptory writ of 
mandate commanding the Secretary of State not to submit the pro- 
posed initative measure to the electors. Clark v. Jordan,* California 
Supreme Court, August 27, 1936, Cemmerce Clearing House Court 
Decisions Reporting Service Requisition No. 163552. 


* The full text of this opinion is printed in The Corporation Tax Service, 
California volume, page 571-79. 


Louisiana. 

The Chain Store Tax law is held valid. Act No. 51 of 1934 pro- 
vided for a graduated tax upon chain stores, classifying them in 
groups according to the total number of stores in a given chain re- 
gardless of their location within and without the state. The rates 
ranged from $10. for each Louisiana store where the number of stores 
in the chain was ten or less, to $550. for each Louisiana store where 
the total number of stores in the chain exceeded five hundred stores. 
The court said: “The statute here assailed classifies chain stores in 
accordance with the economic advantages which they possess and 
gives recognition to the basic differences of their operations. It 
imposes a license tax for the privilege of operating retail units in 
multiple form reasonably adjusted in amount with regard to sub- 
stantial differences in the value of the privilege exercised. The 
classification is neither arbitrary nor capricious. The statute 
treats upon a similar basis all owners of chain stores similarly 
situated. In the light of what we have said this is all that is required 
by the equal protection clauses of the Federal and State Constitu- 
tions. What has been said in respect of the contention that the tax 
establishes an arbitrary discrimination against chains operating in 
other states is a sufficient answer to the contention that property has 
been taken without due process of law.” The Great Atlantic & Pacific 
Tea Company v. Grosjean et al.,* United States District Court, East- 
ern District of Louisiana, July 24, 1936. Commerce Clearing House 
Court Decisions Reportin Service Requisition No. 162891. (We 
are informed that an appeal is contemplated in this case to the United 
States Supreme Court.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Louisiana volume, page 7832. 


Pennsylvania. 


Capital of a manufacturing company, represented by large reserves 
od Glahtapnsand vp 2 ott omaeens bend, eanmneloneeieae as 
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facturing. The Dauphin County Court of Common Pleas, in review- 
ing the claim of defendant company with respect to its exemption 
under the capital stock requirements because engaged in manufac- 
turing, after pointing out that “where a corporation is organized 
exclusively for manufacturing purposes the presumption is that its 
capital is engaged in manufacturing,” mentions that “the burden of 
proof is upon the Commonwealth to show the part of the capital 
stock of a manufacturing corporation which is not actually and ex- 
clusively employed in manufacturing within the state.” The court 
takes judicial notice of the depression, during which the tax in dis- 
pute was assessed, and finds that certain large reserves of liquid 
assets, maintained during those years, which might have seemed 
as out of all proportion to the needs of the company in normal times, 
were reasonably necessary for the conduct of defendant’s business 
and must be regarded as essential to safeguard the business during 
the depression, and therefore deemed as “invested in and actually and 
exclusively employed in manufacturing.” Similarly, a large self- 
insurance fund, established for the protection of the company, was 
held reasonably necessary for its manufacturing purposes. Com- 
monwealth v. The Curtis Publishing Company,* Dauphin County Court 
of Common Pleas, July 13, 1936. Commerce Clearing House Court 
Decisions Reporting Service Requisition No. 162324. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Pennsylvania volume, page 237-8. 


Automobile finance corporation’s assignments of installment paper 
in trust to banks as collateral to loans held properly included in basis 
of corporation’s capital stock tax. Defendant automobile finance 
company purchased instalment paper from automobile dealers which 
it assigned in trust to certain banks as collateral against loans made 
by banks to the defendant. The question was whether such paper 
should be taken into consideration in the assessment of defendant 

. company’s capital stock tax. The court holds that such assignments 
amounted to a mere pledging of the paper as collateral security and 
did not amount to an absolute assignment of title, and that therefore 
the property of defendant represented by such assignments should 
be considered in settling defendant’s capital stock tax. Common- 
wealth of Pennsylvania v. Automobile Banking Corporation,* Dauphin 
County Court of Common Pleas, July 23, 1936. Commerce Clearing 
House Court Decisions Reporting Service Requisition No. 162678. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Pennsylvania volume, page 237-16. 


Making of flavoring extracts held to be “manufacturing” for the 
purposes of the capital stock tax exemption. A company, organized 
for the purpose of “manufacturing, bottling, selling, buying and dis- 
tributing, and otherwise dealing in non-intoxicating beverages,” 
which was engaged in the making of extracts for flavoring purposes, 
was held to be engaged in “manufacturing” under the capital stock 
tax exemption, so as to bring its capital stock employed in such 
manufacturing within the exemption, under a decision of the Dauphin 
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County Court of Common Pleas rendered July 22, 1936, in Common- 
wealth of Pennsylvania v. J. Frank and Sons, Inc.* Commerce Clear- 


ing House Court Decisions Reporting Service Requisition No. 
162534. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Pennsylvania volume, page 237-13. 


Washington. 


The Compensating Tax is held unconstitutional. The United 
States District Court, Eastern District of Washington, on August 3, 
1936, held unconstitutional the Washington Compensating Tax pro- 
vided for by Laws of 1935, Chapter 180, Title 4, imposed for the 
privilege of using within the state tangible personal property pur- 
chased at retail in connection with which neither a sales tax or use 
tax at the rate of 2% had been imposed by the State of Washington 
or any other state. The ground upon which the holding was based 
was that the tax discriminated in its incidence against the goods 
taxed because of their origin in another state. The law provided 
that if the property had been previously subjected to a sales or use 
tax in another state at a rate equal to or in excess of 2%, it was to 
be exempted from the Compensating Tax, and that if subjected else- 
where to a rate of less than 2%, the Washington rate should be at 
a rate measured by the difference between the 2% rate and the rate 
previously applied in the other state. The court observed: “It is 
apparent that the tax is discriminating in its incidence against arti- 
cles because of their origin in other states and that the Washington 
Act was framed for the purpose of suppressing competition from 
without the state. Plaintiff had a right to go into other states with- 
out first obtaining the leave of the state of Washington for all legiti- 
mate purposes of commerce and the litigated statute which lays a 
burden on the exercise of that privilege is void as against the plaintiff 
under the commerce clause.” Silas Mason Co., Inc. et al. v. Henne- 
ford et al.,* United States District Court, Eastern District of Wash- 
ington, August 3, 1936. Commerce Clearing House Court Decisions 
Reporting Service Requisition No. 163424. (Appeal to United 
States Supreme Court filed September 30, 1936, Docket No. 418; 
probable jurisdiction noted October 19, 1936. These tax require- 
ments were held constitutional by the Supreme Court of Washing- 
ton in Vancouver Oil Company v. Henneford et al., 49 P. (2d) 14. 
(The Corporation Journal, November, 1935, page 45.) Pending the 
above mentioned appeal, the tax continues to be enforced.) 












* The full text of this opinion is printed in The Corporation Tax Service, 
Washington volume, page 7266. 

Recovery for taxes paid under a statute later held unconstitutional 
denied, where taxes were not paid under the form of protest men- 
tioned in the statute or under compulsion. Appellant sought to 
recover taxes paid under an income tax law of 1929, which was 
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later held invalid, on the grounds that the taxes were paid to avoid 
threatened penalties and that they were also paid under protest. 
The court denied a recovery upon finding that it was not established 
that the statutory requirements for protest in writing had been 
observed. As to the contention that payment was made to avoid 
threatened penalties, this was dismissed in view of the fact that 
no summary proceeding, such as distraint and sale, was provided 
for collecting the tax, nor was any lien created, and, further, the 
act provided that where the tax was not paid, it might be recovered 
in a civil action and thus the appellant could have defended such 
a civil action upon the same grounds relied upon to recover the 
tax, namely, the invalidity of the tax. C.J. T. Corporation v. Spokane 
County,* 57 P. (2d) 322. George W. Young of Spokane and Mifflin 
& Mifflin of Seattle, for appellant. Ralph E. Foley and A. O. Colburn 
of Spokane, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Washington volume, page 1527. 


Non-stock corporation held subject to gross income or occupation 
tax. A non-stock corporation, not operated for profit, purchasing 
power at wholesale and distributing it without profit over lines 
built by its members to its members only, at a cost merely sufficient 
to defray the expenses of distribution, was held subject to taxation 
under the gross income (occupation) tax imposed by Chapter 191, 
Laws of 1933, as amended. The company was found to come within 
the group of those taxable as the sole object of its activities was 
at least indirect pecuniary benefit. Peninsula Light Co. v. Tax Com- 
mission of Washington, et al.,* 56 P. (2d) 720. John T. McCutcheon 
of Tacoma, for appellant. G. W. Hamilton and R. G. Sharpe of 
Olympia, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 


Washington volume, page 7249. 
General 
New York. 


Stamping in name of actual owner of stock certificate as attorney 
to transfer the stock, otherwise properly endorsed by stockholder of 
record, held to prevent transfer of title to bona fide purchaser ob- 
taining certificate subsequent to loss in mails when so stamped. In 
an action of replevin in the Supreme Court, New York County, to 
obtain possession of certificates of stock which had been lost or 
stolen from the registered mail, the certificates had been endorsed 
by the respective stockholders of record, with signatures guaranteed, 
but with the name of the assignee left blank, and, prior to mailing, 
the brokers who owned the stock had stamped their name on each 
certificate in the spaces provided for the name of the attorney to 
transfer the stock on the books of the corporation. The question 
presented was whether a bona fide purchaser for value or a lender 
could obtain any title or lien on such certificates while so endorsed. 
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The Court granted a motion for an order decreeing that such a title 
or lien was not obtained under the circumstances, saying: “The 
presence on the certificates of endorsements containing an irrevocable 
power of attorney in the name of a specified firm makes it impossible 
to treat the certificates as ‘endorsed in blank’ within the meaning 
of section 162 of the Personal Property Law. The transfer of title 
by delivery of a certificate endorsed in blank is based upon the theory 
at the transferee is obtaining all the indicia of ownership and the 
apparent unconditional control over and full disposition of the cer- 
tificate. Such control is not present where a specified person has 
been given power of attorney to transfer. At least such power of 
attorney places upon the prospective purchaser a duty of inquiry.” 
Sun Insurance Office Ltd. of London v. United States Fidelity & Guar- 
anty Company, ee Court, New York County. Commerce Clear- 
ing House Court Decisions Reporting Service Requisition No. 163456, 


Wisconsin. 


Delaware franchise taxes arising during receivership held to be 
valid claims. This was an action by the State of Delaware instituted 
in a Milwaukee County court to recover from a receiver for two 
Delaware corporations franchise taxes for 1931, 1932 and 1933, the 
receiver having been appointed in February, 1932, by the court in 
which this action was begun. The court, having allowed the claims, 
the receiver appealed, but without success, for the Wisconsin 
Supreme Court also holds the franchise taxes were valid claims, as 
they represented payments for the exercise by the receiver of a 
right granted by the State of Delaware to operate the corporations 
under the corporate names. It was also held that a Delaware statute, 
declaring the state franchise tax to be a debt for which the state 
is entitled to a preference in case of insolvency, had no application 
here, because the taxes under consideration did not fall due prior 
to the receivership, but arose subsequently out of the receiver's 
administration of the affairs of the corporations under the order 
of the court. State of Delaware v. J. Seton Gray, Receiver,* Wis- 
consin Supreme Court, June 2, 1936. Commerce Clearing House 
Court Decisions Reporting Service Requisition No. 159555. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Delaware volume, page 1527. 
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In the United States Supreme Court 


Writs of certiorari denied in Florida Chain Store Tax litigation. 
On October 12, 1936, the United States Supreme Court denied writs 
of certiorari in the cases of State ex rel. Lane Drug Stores, Inc. v. 
Simpson and State ex rel. Adams et al. v. Lee, involving the on 
of the Florida Chain Store Tax Law, Acts of 1935, Senate Bill 
No. 724. The holding of the Florida Supreme Court in these cases 
was outlined in The Corporation Journal, January, 1936, page 88. 


Some Important Matters for 
November and December 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed 
calendar of the more important requirements covered by the State Report and 
Tax Notification Service of The Corporation Trust Company. Attorneys inter- 
ested in being furnished with timely and complete information regarding all 
state requirements in any one or more states, including information regarding 


forms, practices and rulings, may obtain details of the Service from any office 
of The Corporation Trust Company. 


Avtaska—Annual Corporation Tax due on or before January 1.— 
Domestic and Foreign Corporations. 

DeLawaRE—Annual Report due on or before first Tuesday in January. 
—Domestic Corporations. 

District oF CoLumBia—Annual Report due between January 1 and 
January 20.—Domestic Corporations. 


Grorcia—Annual License Tax Report and Tax due on or before Janu- 
ary 1—Domestic and Foreign Corporations. 

New YorK—Supplementary Franchise Tax Return (Form 60 C. T.) 
due on or before November 30.—Domestic and Foreign Corpo- 
rations organized or qualified between May 15 and November 1 
of current year. 

Second installment of Annual Franchise Tax of Business 
Corporations due on or before January 1—Domestic and For- 
eign Business Corporations other than real estate and holding 
companies. 

Unitep States—Fourth installment of Income Tax imposed for the 
calendar year 1935 due on or before December 15.—Domestic 


Corporations and Foreign Corporations having an office or place 
of business in the United States. 


Correction 


In the Minnesota case of Muller et al. v. Theo. Hamm Brewing Company et al., 
268 N. W. 204, digested in The Corporation Journal, October, 19 page 224, 
counsel were: Paul C. Thomas of St. Paul, for appellants, and Bun lie, Kelley 
and Finley of St. Paul, for respondents, rather than the counsel shown on the 
page mentioned. 
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The Corporation Trust Company’s 
Supplementary Literature 


Ia connection with its various activities The Corporation Trust Company 
publishes the following supplemental pamphiets and forms, any of whick 
will be sent without charge to readers of The Journal. Address 
The Corporation Trust Company, 120 Broadway, New York, N. Y. 


A Corporation’s Achilles Heel. Containing the complete text of the 
opision of the Supreme Court of the United States in State of 
ashington ex rel. Bon 


Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, r* of the Supreme Court of New ‘Mexico in Silva v. Crombie & Co. 


ee of great sigmihcance to attorneys of corporations qualihed in one 
pt more states. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages, for business corpora- 
tions, the attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, ——_ and costs of in ation, completely re- 
vised to reflect the changes made by the amendments of 1935. 


New Deal Laws of Importance to Corporations. Contains complete 
text of Securities Act of 1933 as amended by Title 11 of the Securi- 
ties Exchange Act of 1934, all matters in the original act omitted in the 1934 
amendments being set in brackets, and all new matters added by the 1934 amend- 
ments being set in italics; complete text of the Securities Ex e Act of 1934; 
STEM ates ol dee cnondnante apeceved Dane ?, 1934 to the Bankruptcy Act 
providing for corporate reorganizations. 

The New Bankruptcy Law. Contains, first, the eleven-word amend- 
ment approved Tae 18, 1934 to the original amendment to the 

ptcy Act aposweet June 7, 1934 (and published in our pamphlet New Deal 
Laws described above) ; second, two examples of voluntary petitions for reorgani- 
zation under the new provisions; and third, two examples of petitions under the 
new provisions for appointment of trustees (reorganization sought). 

The High Cost of Whistles for Corporations. Benjamin Franklin's 
classic, “The Whistle,” here is shown, by the decisions in actual court 
cases, to have a very pointed application to some of the policies of some business 
a © Ce cee Se. A sixteen-page pamphiet for both laymen and 

wyers. 


Special Report. The Case prion Corporate Representation by Busi- 
ness ployes. Specific experiences of different corporations 
with the by untrained ite representatives of such matters as service 

notices of taxes d on diag of corporation reports, etc. 

What Constitutes Doing Business. (Revised to April 15, 1934.) A 
156-pege | book eae brief te what i cone of decisions selected from 


section containing cita' cases doing 

eee SE et ae ete dt oes 
Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses at aloain placing a company’s etatmtory representation 
in the hands of business employes or others not trained in matters involved. 
When Corporations Cross the Line. A simple explanation of the rea- 
cone: for and purposes of the foreign corporation laws of the various 
illustrations of when and how a corporation makes itself amenable to 

= Of interest both to attorneys and to corporation officials. 
Questionnaire on Business Outside State of Organization. This is a 
Form for attorney’s use in determining when a rey should 


those which will 
Da quand, The questene axe w usually bring out the points 
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The Undistributed Profits Tax Puzzle 
Answered--quickly, accurately * * ° 


— Just Published — 


TAXES OR DIVIDENDS? 


Charts and Formulas for Determining Corporation 
Normal and Undistributed Profits Taxes 
Under the Revenue Act of 1936 


ERE is a unique series of charts and formulas that save 

time, effort, and worry in the determination of corpo- 

ration normal and undistributed profits taxes under the 
1936 Revenue Act. 


The Charts show at a glance the approximate tax figure with 
almost hairbreadth accuracy—correct to a fractional per 
cent; while the Formulas by a few simple calculations produce 
the exact figure to the penny. 


These charts and formulas will prove practical and valuable 
in many different ways. They instantly answer clients’ puz- 
zling questions about the bothersome undistributed profits 
surtax, the effect of different dividend payments on their 
corporate taxes, and the relationship of net income, divi- 
dends, and taxes under the new Act, etc. They are invalu- 
able in making preliminary tax computations, in independent 
checking of working papers and returns, etc. 


The charts and formulas in TAXES OR DIVIDENDS? 
are easy to understand and to use. Bound book form 8% x 11 
inches in substantial soil-proof covers. Price $5. 


Send for a Copy on Ten Days’ Approval 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLOG. 208 W. MONROE ST. MUNSEY BLDG. 


Offices in Other Principal Cities 





The Corporation Journal 


Delaware Corporations 


With reawakening corporate activities in recent 
months—seen in frequent new organizations, reorgani- 
zations, consolidations, mergers—the Delaware corpo- 
ration law is seen still to be preferred by the more 
experienced corporation lawyers. And the facilities of 
The Corporation Trust Company are seen to be still 
unequalled in convenience for attorneys in Delaware 
corporation matters. . . . Just across the Green from 
the state capitol is The Corporation Trust Company’s 
Dover office, so placed that the quickest possible con- 
tact may be made with the Secretary of State’s office 
in handling business for lawyers—putting papers on 
file, procuring certified copies, getting official informa- 
tion. Then at Wilmington are the company’s main 
Delaware offices, so located in order that the metro- 

litan railroad and mail services of Wilmington may 

e obtained—the company’s own fast motor cars con- 
necting Wilmington with Dover in practically an hour’s 
time, thus saving for its attorney-clients several hours 
of delay over any other possible arrangement of offices, 
and in many cases a whole day. There are no other 
such facilities in Delaware for the lawyer’s convenience. 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


120 BROADWAY. NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST. WILMINGTON, DEL. 


Albany, 158 Seats St. Detroit, om Ser. Bank Bldg. 
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